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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALIFORNI A

In the Matter of the Appeal’

)
)
of ;
MARY ANN LYDON AND MARY ANN LYDON )
ON BEHALF OF WLLI AM H., LYDON, DECEASED )

Appear ances:
For Appel | ant: Mary Ann Lydon, in Propria Persona
For Respondent: Burl D, Lack, Chief Counsel

OPIl NI ON

This appeal is nmade pursuant to Section 19059 of the
Revenue and Texaticn Code from the action of the Franchise
Tax Board in denying the claims of Mary Ann Lydon in her own
behal f and in behalt of wiiiiem H., Lydon, deceased, for
refund of person2l income tax in the anounts of $11.70 and
$5.06 for the years 1949 and 1952, respectively.

Appel lant is the widow of WlliamH Lydon, Prior to his
death 1n 1953 Mr. Lydon was enployed by Associ ated Tel ephone
Conpany, Lid,, of Santa Monica, lifornia. Mr. and Mrs. Lydon
filed joint returns for the years 1949 and 1952. I ncluded 1n
the ampunts reported as wages were the sunms of $955.20 for 1949
and $506,58 for 1952 which had been paid to M. Lydon by his
enpl oyer for periods during which he was absent from work due
to sickness. These anounts represented three-fourths of his
regular rate of pay, and were ﬁald to himunder a disability
plan provided and financed by his enployer.

~Former Section 17127 of the Revenue and Taxation Code,
apgllqable to the years involved, provided so far as here
material that n»,,. gross incone also does not include anounts
received, through accident or health insurance . . . . as com
pensation for personal injuries or sickness ..." This
section was substantlallg the sane as Section 22(b)(5) of the
United States Internal Revenue Code of 1939.

The Appel | ant contends that the paynents received during
M. Lydon's sickness were excludible from inconme under the
section quoted above, The precise question is whether the
plan for payment constituted "health insurance,"
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After this matter was submtted, all uncertainties as
respects the status of enPJoyer furnished disability plans as
"health insurance" were elimnated by the United States
Supreme Court in Haynes v. U, S., 353 US ,-1 L. Ed. 2d
671, decided April T, 57. This case involved a plan of the
Sout hern Bel|l Tel ephone and Tel egraph Conpany under which
paynments varying in duration and amount, depending upon |ength
of " service, were made by the conpany to its enployees during
periods of absence from work due to sickness. The CGovernnent
argued that this plan differed from the normal comercial in-
surance contract. The court, however, upheld the position of
the taxpayer, stating in part:

_ "... Broadly speaking," health insurance
IS an undertaking by one perscn for reasons
satisfactory to him'to indemify another for
| osses caused by illness, W bélieve that
the Southern Bell Disability Plan cones
within this meaning of health insurance ...
[(Wie see no reasen Why the term 'health in-
surance! in $22(b}(5) shoul d not be given
its broad general meaning,?

Ve conclude, accordingly, that under former Section 17127 the
PaynEnts In question were specifically excluded from Appel -
ant's gross 1ncone.

Pursuant to the views expressed in the Opinion of the
Fﬁar% on file in this proceeding, and good cause appearing
erefor,

I T IS HEREBY ORDERED, ADJUDGED AND DECREED, pursuant to
Section 19060 of the Revenue and Taxation Code, that the action
of the Franchise Tax Board in denying the clains of Mary Ann
Lydon in her own behalf and in behalf of WIliamH Lydon,
deceased, for refund of personal income tax in the amounts of
$11.70 and $5.06 for the years 1949 and 1952, respectively, be
and the sane is hereby reversed,

Done at Sacramento, California, this 12th day of June,
1957, by the State Board of Equalization

Rcbert E. McDavid , Chai r man
Paul R. Leake , Member
ATTEST: _R. G. Hanlin 3, H. Quinn . Menber
é((:etclrg?ary _George ﬁ_, Reilly , Menber
Rober t C. Kifkwood , Member
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